
STATE OF MICHIGAN 
EMPLOYMENT SECURITY BOARD OF REVIEW 

In the Matter of the Claim of 

KAREN ZIELINSKI, Appeal Docket No. B79-00344- 66220 

Claimant Social Security No. 

BAY CITY PUBLIC SCHOOLS, 

Employer 

ORDER DENYING APPLICATION FOR REHEARING 

This case is before the Board of Review upon application of the claimant for 
a rehearing by the Board in respect to its decision dated October 30, 1980. 
The majority of the Board of Review panel assigned to review this case , having 
read and considered said application, and having reviewed the record in the 
matter, is of the opinion that said application should be denied . 

IT IS THEREFORE ORDERED that said application shall be and the same is hereby 
denied. 

J·~anne C. Harbour, Chairperson 

THOMAS L. GRAVELLE (MEMBER) DISSENTING: 

I disagree with the majority of the panel in this case. I would grant a 
rehearing for the reasons stated in my dissent of October 30, 1980. 

Thomas L. Gravelle, Member 

MAILED AT DETROIT, MICHIGAN --~D~e~ce~m=b~e~r~2~3~·~1=9=8=0 __ __ 

This order will become final unless a written appeal to the appropriate circuit 
court is RECEIVED on or before 

January 12, 1981 

TO PROTECT YOUR RIGHTS YOU MUST BE ON TIME. 



STATE OF MICHIGAN 
EMPLOYMENT SECURITY BOARD OF REVIEW 

In the Matter of the Claim of 
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KAREN ZIELINSKI, Appeal Docket No. B79-00344-66220 

Claimant Social Security No 

BAY CITY PUBLIC SCHOOLS, 

Employer 

DECISION OF BOARD OF REVIEW 

This is an appeal from the referee's decision in this case, a copy of which 
is attached hereto and by this reference made a part hereof. We have reviewed 
the referee's decision in the light of the evidence appearing in the record . 
It is our opinion that said decision is in conformity with the law and facts. 

The decision of the referee is hereby affirmed. 

THOMAS L. GRAVELLE (MEMBER), DISENTING: 

I disagree with the majority of the panel in this case. 

Under Section 29(l)(e) of the MES Act , a refusal of an offer of work is not 
disqualifying unless the work is sui table. The factors of suitability are 
set forth in Section 29 ( 6 ) of the MES Act. It is noted that "the burden of 
proving suitability is on the employer." Lasher v Mueller Brass Co, 62 Mich 
App 171, 178 (1975). 

Further, a refusal of an offer of suitable work is not disqualifying if the 
claimant had good cause for refusing it . Good cause is a substantial reason 
which "would be deemed by reasonable men and women valid and no t indicative of 
an unwillingnes s to work." Keith v Chrysler Corp, 390 Mich 458, 483 (1973). 
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The employer's witness had no personal knowledge of the job offer or the 
claimant's previous rate of pay, hours of work, duties and conditions of 
employment (Transcript, pg 6). However, the employer witness acknowledged 
that the difference in the wages of a substitute and a regular teacher 
is substantial. (T, p. 10) 

• • .... 1 ... , 

In these circumstances, the employer failed to carry its burden of proof that 
the offered work was suitable . 

I would reverse the referee decision. 

Thomas L. Gravelle, Member 

MAILED AT DETROIT, MICHIGAN ____ o_c_t_o_b_er __ 3_0_, __ 1_9_8_0 __ ___ 

This decis i on will become final unless a written request fo r rehearing or 
appeal to the appropriate circuit court is RECEIVED on or before 

November 19, 1980 

TO PROTECT YOUR RIGHTS YOU MUST BE ON TIME. 

'·-
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:~ I C I!IGAN EMPLOYMENT SECURITY COMMISSION 

REFEREE SECTION 

IN THE MATTER OF THE CLAihl OF 

Karen Zielinski 
 
 

S. S. N 0. 

REFEREE: J 1\,'.fES L. CARR 

EMPLOYER INVOLVED 

Bay City Public Schools 
1800 Columbus Ave . 

. Bay City , ~!I 48706 

APPEAL NO. B79-00344 -~(,;<..;(_ () 

FINDINGS OF FACTS AND REASONS 

The claimant filed an ~ppeal from a redetermination issued by the 
Commission which held the claimant disqualifie d for benefits under 
Se ction 29(l)(e) of the Act, wh ich provides: 

"(1) An individual shall be disqualified for benefits 
in all cases in which he: 

"(e) Has failed without good· cause to accept suitable 
work when offered him, or to ret urn to his customary self­
employment, if any, when so directed by the employment 
office or the commission, ***" 

R~qu alification and reduction in benefit enti tlement were imposed 
in accordance with Sections 29(3) and 29(4) o f the Act. 

A hearing was held in Saginaw, Michigan on January 25, 1979 at 
which time the following persons appeared: 

Karen Zielinski 
Edwin Shimabukuro 
Dorothy Kemmer 

Claimant 
Claimant's Representative 
Employer Representative & Witness 

The record establishes the following material fact s: 

The claimant was o ffe red a job as a long-term substitute teacher, t o 
last for at least six weeks, on November 10, 1978 , and t he claimant 
refused the offer. This job was offered under the same terms and 
conditions as the job the claimant had accepted and pe r formed on 
February 6, 1978. The rate of pay was $42 per day and was for at le ast 
six weeks. If the job had las ted lon ge r than fifty days, t hen the 
c laimant would have rece ived the s ame pay and benefits as a regula r 
tenu re teache r. These same conditions had applied to he r l ong- term 
t e aching on February 6 , 1978 in wh i ch she then wor ked more t han f ifty 
days and d r ew the benefi ts of a regular teache r. The job offe re d was 
that of an elementary teacher and she \vas to teach t wo language arts 
classes and four physical education classes . 



fiNDI~GS OF F~CT AND REASONS FOR DECISION (Continued) : 

The claimant 1 S certification by the State of Mich igan qualif ie d he r 
to teach elementary school subjects, i .e. t he job wh ich t he c lni~nnt 
was offered. The claimant bases he r refusal on pay differential an d 
the job offered was not full time . The claimant had been unemployed 
since June 16 , 1973 , and had no prospects for employment . 

The issue here is whethe r the fin dings of t he Commission that th e 
claimant failed wi t hout good cause to accept s uitab le work and was 
accordingly disqualified pursuant to Section 29 (1) (e) of t he Act is 
supported by competent, material and substantial evidence on the 
\vhole record . 

The two items or phrases for determining disquali f icati on under 
Section 29 (l)(e) are "(1) suitable work" and "(2) good cause" and 
in that order Chrysler Corporation v. Losada; 376 ~ich 209 (1965) . 

Whe ther the job offe r of work is suitable presents a question of 
fact which must be determined in the li gh t of all the factors involved. 
Dynamic ~anufacturers, In c. , v. Employment Security Commission, 369 
Hich 556 ( 196 3). 

Section 29(6) of the Ac t sets forth the guideline s to be considered 
in determining suitabili ty and provides as follows: 

"In determining whether or not work is suitable fo r 
an individual, the commission shall consi de r the 
degree of risk involved to his health, safety, and 
mor a ls, his physical fitness and prior tr aining, 
his experience and prior earnings, his length of 
unemployment and prospects for securing local work 
in his customary occupation, and the distance of the 
available work from his residence. rr 

The c laimant argues that the work offered must be full time work and 
not part time work. This i ssue was addressed i n the mat ter of 
In Re Mainpri ze (Kershaw Anima l Hospital), 1376-19231-54645, in which 
the Board of Review held: 

"If the le gis lature had intended that the offer of 
work must be ful l time, it could have so specifi ed 
as was the case in subsection 28(l)(c) of the Act 
where it provided that an individual must be able and 
available to perform suitable full time work . · The 
essential issue then i s whether or not the claimant 
who has previ ously perfo rmed on a part time basis 
and is offered re- emp loyment on t he same basis has 
refused an offer of suitable work without good cause. 

* * * 
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FI:~iJL~GS OF FACT 1\ND RI::/\SO~'JS FOR DECISI0\1 (Continued): 

"In the instant matter, the Board is of the 
opinion that since the claimant had performed part 
time work only , the e~ployer ' s offer of the same 
part time job would he suitable so that the only 
question to be determined is whether or not the 
claimant refused an offer of suitable work with 
good cause." 

In t:1e Matter of the Claim of Linda Alexander, B75-6806-48559 and 
1n the Matter of the Claim or-william B. Kem~p, B74 - 672-45313, both 
of thes ·e- matters discussed the offer of part time work. The offer 
of work as a long-term substitute teacher can be considered as part 
time work. The above entitled matter also considered the issue of 
part time work offered and whether the job offered must be a full 
time job . In this matter, the claimant had performed the sane type 
of work in February of .1973 that she refused in ~ovember of 1978 . 
If the matter was to be part time work in February and she accepted, 
she cannot now be heard to argue that she should not have to accept 
the job because it is not full time work. Attention is also called 
to the statute, which the Board of Review pointed out, does not 
require that the offer of work be full time, only that it be sui table 
work. Therefore, it is the opinion of this Referee that the work 
offered need not be full time but may 'be part time work if the 
claimant had previously done that same type of work in a part time 
category. It matters not that l ater the part time wor~ that she 
accepted in February of 197~ then became full time work because 
o:f the length of time that the claimant had worked . It would be 
similarly so should she have accepted this position. It may have 
blossomed into full time tenured teacher work if she had performed 
her work for fifty or more days. The claimant was guaranteed at 
least six week's work at the time of the job offer. 

The claimant argues , without merit, that her refusal of work because 
of pay is sufficient to remove the disqualification . The record 
disclose~ that she had previously accepted work under the same terms 
and conditions of the work that was offered on November 10, 1978. 
The rate of pay for the work offer~d on November 10, 1978 was $42 
per day and that if she worked more than fifty days, then she would 
become a regular tenure teacher and receive all the benefits. On 
February 6, 1978 she accepted the same type of work under the same 
terms and conditions. Having once accepted the same type of work , 
the claimant may not now be heard to argue with merit that the 
refusal of work was with good cause and as such she should not be 
.disqualified for benefits . 

It is the opinion of this Referee that since the claimant had pe r ­
formed part time work previous to this job offer and the employer's 
offer was the same part time job, it would be s uitable so that the 
only question to be determined is whether the claimant refused the 
offe r of quitable work with good cause. 

- 3- B79 - ()0344 



FI:nr·JGS OF FACT A~D REASONS J:OR DECISION (Contin~~cl): 

The statute has placed a section in the Act to be used as a guide­
line in determining the suitability of the work . This section is 
29(6) of the Act and is re ferred to in the decision above. T~e 
claimant has not indicated that there would he any degree of risk 
involved to her health, safety, or morals. Therefore, insofar as 
this portion of Section 29(6} of the Act is concerned then the \vork 
offered was suitable. The claimant's physical fitness and prior 
training is next considered in Section 29(6) of the Act. The claimant 
does not indicate that she was under any physical disability and 
t~e employer testifies that the claimant had had prior training in 
this field. Therefore, it is the finding of this Referee that based 
upon that po rtion of Section 29(6) of the Act, the work was suitable. 

The next portion of the guidelines to be co-nsidered is the work exper­
ience and prior earnings. It is the finding of this Referee that 
the prior earnings and .the experience is the s arne in t)le offer of 
work as that which the claimant had pre viously pe r formed . Therefore, 
this portion of Section 29(6) of the Act is not governing. 

Section 29(6) of the Act states that the Referee should then consider 
the length of unemployment and prospects for securing local work in 
the customary occupation. The claimant had been unemployed since 
June 16, 1978 and had no possibilitie~ of employment and none were 
in prospect. The claimant had been unemployed fo r a period of about 
five months and had not been able to find work in her customarv 
occupation. In fact, the testimony of the claimant is that th~re 
were no job prospects which she was aware of at the time of the offer 
of work on November 10, 1978 . It is the finding of this Referee 
that the length of unemployment was such that the claimant should have 
accep te d the work offered and that the work under Section 29(6) of 
the Act was suitable. 

The claimant had previously worked with the Bay City School District 
and there would be no change in tl1e dis t ance of available work from 
her residence. Therefore, based upon that portion of Section 29(6) 
of the Act, the job offered was suitable . 

From an examination of the whole record, the evidence presented at 
the hearing before the Referee, the work offered the claimant was 
"suitab l e" and that the claimant did not have "good cause" for 
refusing the proffe red work and was accordingly disqualified pur­
suant to Section 29(l)(e) of the Act . 

- ~- I379-f)'J341t 



Mf.iSC 1831. - S 
(Re"ised 2-78) DECISION 

The Redet ermination issued by the Commission on Deceiilber 29, 197 8 
is affirmed. 

;lailed a:t SAGINAW, JvfiCHIGAN ·'4N 2 D 19?9 
IMPORTANT 

This decision will become final unless an interested party takes ONE of the following actions: (1) files a written 
appeal to the Board of Review, OR (2) fl.les a written request for rehearing before the referee, OR (3) files a direct 
appeal to circuit court . (See MESC Form 1889, "Stipulation Permitting Appeal of Referee Decision or Order 
Directly to Circuit Court.") ONE of the above actions must be taken on or before 

ft:S 2 o 1g79 

To be filed on time, an appeal to the Board of Review must be RECEIVED by the Board of Review at 7310 
Woodward Avenue, Detroit, Michigan 48202, or by any of the Commission's offices, on or before the above 
indicated date. A request for rehearing before the referee must be RECEIVED by the Referee Division at the same 
address or by any of the Commission 's branch offices, on or before the above indicated date. 

Where the appeal to the referee has been dismissed for lack of prosecution or an interested party is in possession of 
n.0. '.'!ly discovered material information not available when the case was heard by the referee, the dissatisfied party 
may request a rehearing before the referee. 

If no appeal to the Board of Review or request for rehearing is received by the date set fo rth above, the law 
rovides that this decision may be opened and reviewed by a Referee, only for "good cause," and· only if such 

request for reopening is made within 1 year from the date of the mailing of this decision. 

-5-
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APPEAL TO THE CIRCUIT COURT 
(Please read carefully) 

Instead of an appeal to the Board of Review, this decision or order may be appealed directly to the circuit court 
having jurisdiction, pursuant to Section 38(2) of theMES Act [MCLA 421.38(2)). For direct appeal to the cJrct. 
court, all parties must agree to do so by written stipulation filed with the Referee Division. 

The appeal must be filed with the circuit court within 20 days of the mailing of this decision or order. 

Therefore, if you wish to appeal directly to the circuit court, you must obtain the written consent of the other 
parties to this decision or order, which includes the Michigan Employment Security Commission, to do so. A 
Stipulation form (MESC 1889) is available at any office of the Commission. The other parties are not obligated to 
sign the Stipulation permitting you to file your appeal to the circuit court. 

The stipulation must be filed with the Referee Division of the Michigan Employment Security Commission, 7310 
Woodward Avenue, Detroit, Michigan 48202, or at any office of the Commission immediately after it has been 
signed by all the interested parties. Such filing does not affect the necessity of filing an appeal within 20 days to 
the circuit court. 
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Before: Danhof, C .. J., and J .H. Gillis and M.R. Knoblock,* JJ. 

PER CURIAH 

Plaintiff appeals as of right from a circuit cour t 

order affirming the Hichigan Employment Security Board o f 

Review's determination that plaintiff was disqualified from 

receiving unemploymen t benefits pursuant t o § 29 of the 

Michigan Employment Security Act (hereinafter the Act). 

A hearing was held on January 25 , 1979, before a 

referee of the Michig<m Employment $ecurity Commission (herein-
/ 

after MESC). According to the hearing testi~ony , plaintiff 

worked as a full-time first and s econd grade teacher at Forest 

Elementary School in the Bay City Public Schools from 1974 

until the end of the 1977 school ye ar when she was laid off. 

She remained unemployed until February 6, 1978, at which time 

·she was rehired by defendant school district as a l ong-term 

· substitute teacher at a s alary of $42 per day . She remained 

in that position until June 16 , 1978, when she was again laid 

off . Since plaintiff had worked f or a period exceeding 50 days, 

·-::=-_-.:: -.:-~- --:·. she ·was entitled to and did receive full contract benefits of 

a regular teacher, retroactive to February 6, 1978 . 
. ....,.,,._ __ ...:..__ ~~·.,.. ... ---·-· .. _ .,.._, ·.· 

On November 10 , 1978, plaintiff was again offered a 
l - ~-· ... 

position as a long-term substitute teacher, which was to last 

at least six weeks, sub ject to the same terms and conditions 

as her previous job of February 6, 1978. Plaintiff refused 

this offer, claiming that it was not "suitable". The job was 
........... ~ - - -----------------------------

* Circuit .Judee, sittin?, on the Court of Appeals by assip.;rrnent . 

... _ . .. 
-2-



to l.Jl~ at: Hest:L~:-n fnlL~l ·medi.atr: School, approximately five miles 

rrmil Forest.: ~::chool, ! l.':tching t,,·o classes of l::mP,uap,e <n~ts and 

i.Our c];u;~;es c)i phy·:;ii·. , l t•dllcatil)n to sixth I;Y<"'.ders. Plaintiff 

\v.1S elcrnE:~ntary cerl i :· i c2d, '.v'hich me~mt she '''Ci. S qu.1lified to teach 

all !>ttbjt::!crs , i.ncludirH!, l ctn?.U~1fe arts and physical education, 

On Dccel:l.ber h, 1970 I a referee of the NESC held that 

pl<Jinl.i[f HQ :.; di.~:>CJ11:1lil.ied fr.or~ receipt of t.mc!i1plo)'1'1ent benefits 

for the \veek c=.n ding tlo\'embe r 18 , 1978 and unti l cor:1pletion of a 

six-week requalificatiun period based on her refusal of an offer 

of suitab le vmrk. The :referee Is decision was affirmed on 

redetermination. Fo l.l mving the hearing on January 25, 19 79, 

Referee Jame s L. Carr affirmed the redetermination. On October 

30 I 1 C180 I the tv(ESC Board of Reviev-1 affirr.1ed Referee Carr' s 

deci s ion. Plainti ff appealed the denial o f her application for 

reheoring of the Board ' s decision to the Bay County Circuit 

Court. The circuit court entered its order on June 25 1 1981, 

a f f i rm in.~ the HE S C Boa r d o f Rev i e~-v ' s dec is i. on . P 1 a inti f f 

a ppe,1l s from that order. 

The standa..-tl of review of a decision of the NESC Board 

of Review is s c t forth in ~1CL 421. 38; HSA 17. 540, -v;b ich p~ovides 

in pertinent part : 

" (1) The circuit court ~~; ~·, ;~, may revie-~·7 questions of 
fact and la\v on the n~c ord m.:3de befcre the referee a:1d the 
board of review invnl,;cd in a final order or decision of t he 
board I an-d r.1ay make further o:-ders in re.spect thereto as justice 
may require, bttt the court may reverse an order or decision only 
if it finds th.:1t the r,t.-del- <n- decision is contrary to lmv or is 
not s uppor ted by cor.1per:-cnt I materia l, and substantial evidence on 
the whole record . " 

The t·1ichigan Supreme Court discussed this standard i n 

Smit!:. v Emplovment S<~curitv Comm, 410 Hich 231 , 256; 301 NH2d 

- ·:ll-



285 (1981): 

" Our functi<.)!1 as a revi8>.ving court is limited to a 
determination of whether the find i ngs of the t1ESC are supported 
by competent, materi a l and substantial evidence on the whole 
record . HCL 42 1. 38; HSA 17.540. This Court cannot subst itute 
its own judgment for t hat of the admini strative agency i f there 
is substantial evidenc~e 1.vhi ch supports the agency . " (Citations 
omit ~ed.) 

Accordingly, ue mus t determine \..Jhether the "l·IESC Board 

of Revie'.v' s f indinp; that plaintiff refused an offer of suitable 

~·1ork, wi thou l goo d C<ltl :.;c.· , is supported by conpetent , ma. Ler ia l 

and substantial evi.dcn ce on the ~;.,rho l.e record. 
/ 

The t'lESC ' s determination was made pursuant to MCL 

421.29(l)(e) ; MSA 17.5Jl(l)(e) , which provides : 

"(1) Except as provided in section 69, an individual 
shall be dis qualified for benefits i n t he follow i ng cases in 
which the individual: 

"(e) Failed without good cause t o accept suitab le 
work when offered t h e indivi dual, or to return to the 
individual ' s customary self- empl oymen t, if any , when d i rected 
by the employment office or the commission ." 

Section 29( 6) of the Act sets forth the factors to be 

considered in pas s ing on suitability: 

' 'In dctermin Lng r,.,rhether or not work is suitable for 
an individual, the cownission shall consider the deRree of r isk 
involved to the i ndiv i dual's health, safety , and morals, t h e 
indivLdual's physical fitness and pr ior traininR, the 
indivLdual ' s experience and pr i or earnings, the individual's 
length of unemp loymenl and p rospect s f or secur i nr; local >v-ork 
in i:he ind i vidua 1 ' :~ c11s ternary occupation, and the distance of 
the available Hork from the individual ' s residence." 

In det:ermin it1g suitability , each f actor set forth in 

§ 2 9 ( 6) o £ the Act mHs t be considered. Dueweke v r1orar.q, Drive 

Gre e:1houses, Inc, 411 ~1ich 670 , 678; 311 N1-12d 712 (1981). The 

factors should be considered together in relation to one another, 

and no one f actor should be determinative. Gilliam v Chrysler 

-4-



Corp, 72 Mich Ap_p 538. 545; 250 NH2d 123 (1976). The burden is 

on the employer to sh(lf..J L11<.1t an offer of work Has made and that 

the emp loyee failed, without good cause, to accept it . All ied 

Bui~i~.!~H~ Serv~ce Co v ~!ESC, 93 Hich App 500, 505; 286 NH2d 895 

(1979). 

Plaintiff argues that the offer of employment was 

unsuitable because she had no prior experience teaching physical 

education class es to sixth gr aders. However, an offer of 
;-

employment need not he Wentical to the claimant 's prior employ­

ment. Plaintiff was e lementary certified to teach all subjects 

in grades one through six. Her apparent inexperience in teach-

ing higl1cr grade levels does not render the offered work unsuit -

able·. 

Plaintiff also contends that the 33/. reduct,ion in pay 

and los~.; of benefits \.Jere sufficient to render the offered 

employt:Jent unsuitable. The defendant could only guarantee the 

substitute teaching po~ition for six weeks, although there was 

a possibLlity that it might extend for over 50 days in v.1hich 

case plaintiff would have been enti tled to her regular teacher's 

salary i11 addit ion to al l fringe benefits, retroactive to the 

fi r st day of substitute teaching_. He observe that this actual l y 

did occur with regard to the substitute pos ition a ccepted by 

plaint i ff ·on February 6, 1978. 

Although we h.:1ve been cited no Hichigan authority 

preci.:>el.y on point, Lite cour t in Grace v Maine Ewp l oyment 

Security _Comm, 398 A2d 1233 (1979), was faced \vith a similar 
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f.::~ct situation. I n t l1 :1 t cas c a c ! a i rna n t had b e en l aid o f f for 

t-:·m rn(lnlh~ from .:t fttll-t.i.me job pr1.o:r: t o refusing an offer for 

part ·-t:i.me employment from a different emp l oyer 'i'llhich meant a 

56/., reduction i.n tot al earnings. Under a statute similar · to 

§ 29(1) (e), tlle corrunission found the claimant disqualified from 

benefits f or her refusal of the part-time position. The court 

upheld the commission's rulinp 
.. 'J, statinR that work which is 

unsuitable at the beginning of unemployment may becorrte suitable 

v1hen consideration is given to the length of unemp l oyment and 
/ 

the prosp~cts of securing accustomed work. See also, ~eff v 

Unemployment Compensation Board of Review, 195 Pa Super 4; 169 

A2d 338 (1961). 

In the instant case, plaintiff first applied for 

uneoployment benefits on August 30, 1978. She had been collecting 

benefits for over two months when she was offered the substitute 

teaching position on November 10, 1978. Plaintiff had been 

unable to secure a fuLl-time teaching position during t~is 

period and she testified that she \o7as unaw·are of any prospects 

for such employment fnr the second semester of the 1978-79 

school year or for the follmving fall. 

Our r eview n f the record demonstrates that the Board 

of Review con:;iJcreJ aLl of the relevant stncutory criteria 

in § 29(6) of the Act. We conclude that the Board's findinf 

that plaintiff refused to accept a suitable offer of employ-

r:1ent ~,-;it hout gc)ud cn1~:;c v.1as not contrary to the law and 'ivas 

supported by competen!, material and substantial evidence . 

Affirmed. 
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